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JOINDER OF OFFENSES 


A NOTE 


The Manual rule is to the effect that all known 
offenses against an accused should be charged and tried 
at a single trial,» regardless of whether they are of 
similar character or related by having been committed 
as part of the same transaction.? This practice is based 
upon the practical reasons of speed, efficiency and con- 
venience in the functioning of judicial machinery, and 
has been common in military trials for many years.’ An 
exception to the rule is stated in the Manual, however, 
to the effect that minor derelictions should not ordinarily 
be joined with charges of serious offenses.‘ The apparent 
intent of this exception is not only to avoid unnecessary 
complication of trials for serious offenses * but to bring 
the military rules somewhat closer to the Federal Rules 
of Crimina] Procedure which require that offenses to be 
joined must be “of the same or similar character or are 
based on the same act or transaction or on two or more 
acts or transactions connected together or constituting 
parts of a common scheme or plan.” ® 

It is interesting to note that it was a settled rule at 
early common law that the indictment be confined to one 
distinct offense or restricted to offenses provable by evi- 
dence relating to a single transaction.” The basis for 

1. MCM, para. 30f. 
2. See U.S. v. Jones, 2 USCMA 80, 6 CMR 80, U.S. v. Geib, 9 


USCMA 392, 26 CMR 172; U.S. v. Taylor, 28 CMR 752, 756, and 
cases cited therein. 





3. WINTHROP’S MILITARY LAW AND PRECEDENTS (2nd Ed, 
1920 Reprint), at p. 152. 

4. MCM, para. 26c. 

5. LEGAL AND LEGISLATIVE BASIS, MCM, U.S., 1951, pp. 40-41. 

6. Rule 8(a), 18 USC Rule 8(a). 

7. Pointer v. U.S., 151 U.S. 396, 14 S. Ct. 410; McElroy v. U.S., 


164 U.S. 76, 17 S. Ct. 31. 
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this common law rule was that joinder of unrelated 
offenses tended to confound the accused in his defense, 
to prejudice him as to his challenges, to hold him out to 
be habitually criminal and to distract the attention of 
the jury.* Over the years, however, the restrictive com- 
mon law rule evolved to that presently stated in the 
Federal Rules of Criminal Procedure, which is a com- 
promise between the considerations of dispatch and the 
interests of the accused.’ Notwithstanding the present 
Federal rule, which has the force of a statute, or the 
Manual rule, there is little doubt, however, that if a 
number of offenses are such that their joinder in a 
single trial does violence to the concept of a fair trial, 
either in a Federal or military court, they may not be so 
joined.” 

In view of requirements of the military community, to- 
gether with the circumstances that “juries” in courts- 
martial are generally highly intelligent and are subject 
to challenge for cause only on more direct bases than 
civilian juries, it may be said that the military rule of 
joinder approaches a fair balance between the conflict- 
ing interests of dispatch and the right of the accused 
to a fair trial without any substantial prejudice. Cer- 
tainly the objections to joinder voiced by the common law 
that such action may tend to prejudice the accused as to 
his challenges or to distract the jury’s attention are 


(Continued on page 80) 





8 McElroy v. U.S., supra, citing numerous cases. 
9. See Cataneo v. U.S., 167 F. 2nd 820. 
10. Kuykendall v. Hunter, 187 F. 2nd 545. See also DeLuca v. U.S., 
299 F. 471; Morris v. U.S., 12 F. 2nd 727, cert. dism. 296 U.S. 
666, 57 S. Ct. 755. e 
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FINDING THE LAW OF NAVAL JUSTICE 


A Guide 
By RICHARD C. DAHL, ESQ.* 


HE PURPOSE OF this article is to outline 

sources of Naval Law. It is not intended 
to be an exhaustive bibliography, but rather a 
convenient guide to those materials most fre- 
quently used by, or most likely to be helpful to 
the naval officer. 

Naval Law has been defined as the body of 
rules prescribed by competent authority for the 
government and regulation of the naval forces. 
In attempting to answer the question “where 
can the naval law be found?”, one discovers that 
there is a great variety of materials that make 
up the repositories of naval law. These may 
be discussed in terms of the following generally 
accepted scheme of classification. 

Navy law books fall into three major cate- 
gories: (1) Primary authorities, or books con- 
taining the law; (2) Secondary authorities, or 
books about the law; and (3) Index books, or 
books useful in searching for the law. Primary 
authorities include the following: The Consti- 
tution of the United States, statutory enact- 
ments of Congress, Executive Orders of the 
President, Navy Regulations, General Orders, 
directives and manuals. In addition to these 
statutory or quasi-statutory materials, primary 
authorities also include Decisions of the Courts, 
the Secretary of the Navy, and the Opinions of 
the Attorney General and the Judge Advocate 
General. 

There is also available a great deal of sec- 
ondary authority that discusses, explains, and 
annotates military law. This may be in the form 
of treatises, pamphlets, theses, and articles. 
The third major type of law book appears in 
the form of Digests, Indexes, Tables and Ci- 
tators. These are classified as “index” or 
“search” books. 

One final source of naval law must be men- 
tioned though it doesn’t fit the foregoing classi- 





*Mr. Richard C. Dahl is the Chief Librarian and Head of the Publi- 

cations Branch, Office of the Judge Advocate General. He holds the 
B.A. and the Bachelor of Library Science degrees from the Uni- 
versity of California, and the LL.B. from Catholic University. A 
member of the bar of the District of Columbia and the American 
Bar Association, Mr. Dahl was formerly an Assistant Professor at 
the Law School of the University of Nebraska. He is a member 
of the American Association of Law Libraries. 


fication scheme and will not be treated in this 
article. This is the law that is developed by cus- 
toms and usages of the service. Such a custom, 
to have the force and effect of law, must be long 
continued, certain and uniform, consistent, gen- 
eral, well known, and not in opposition to a 
statute or lawful regulation. 


THE BASIC AUTHORITY for the existence 
of military law lies in the Constitution. From 
it flows the authority of Congress and the Presi- 
dent. Article I, Section 8, empowers congress 
to make rules for the regulation of the land and 
naval forces. Article II, Section 2, designates 
the President as Commander-in-Chief of the 
Armed Forces of the United States. 

Under the authority so given it, Congress laid 
down rules for the armed forces in the statute 
entitled “The Uniform Code of Military Jus- 
tice.” This code delegates certain authority to 
the President and allows him to subdelegate 
portions of it. Under this authority, and his 
own as Commander-in-Chief, the President has 
promulgated in the form of Executive Order 
10214, THE MANUAL FOR COURTS-MARTIAL, 1951. 

This Manual and the Code granted to the 
Secretary of the Navy the authority to promul- 
gate and direct compliance with THE 1955 
NAVAL SUPPLEMENT TO THE MANUAL FOR 
COURTS-MARTIAL (MCM). Congress and the 
President have, in various statutes and Execu- 
tive Orders, given the Secretary of the Navy au- 
thority to issue Navy Regulations, General 
Orders, and various other directives. The 
Secretary of Defense has also been given au- 
thority to issue directives. Often these direc- 
tives are implemented by Navy directives just 
as SECNAV directives are at times implemented 
by directives issuing from subordinate naval 
commands. 

In brief, this is the picture of the chain of 
authority behind the executive and legislative 
law-making that is one of the primary sources 
of Naval Military Law. Some of the most im- 
portant links in this chain of authority are the 
statutes drafted by Congress to regulate differ- 
ent aspects of the organization and operation of 
the armed forces. Principal ones may be found 
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in the U.S. CODE: such as Title 5, Executive De- 
partments and Government Officers and Em- 
ployees; Title 10, Armed Forces; and Title 50, 
War and National Defense. 


THE UNIFORM CODE of Military Justice 
(UCMJ), codified in Title 10, U.s. CODE, is the 
principal statutory basis for military criminal 
law. It has been described by one writer as the 
“sole mandatory force now backing up discip- 
line in the armed forces of the United States.” 
It was established in May of 1950, but has since 
been revised. Thus the latest revised text with 
amendments should be used rather than the text 
appearing in Appendix 2, MCM. 

A current text of the UCMJ was distributed 
in the fall of 1956 to be inserted as a prefix to 
the U.S. Navy Regulations. Up-to-date texts 
of the UCMJ may be found in the U.S. Code, 
the U.S. Code Annotated, and the Federal Code 
Annotated. The latter two works are partic- 
ularly useful as they provide notes and annota- 
tions and are kept current with pocket 
supplements. 

The INDEX AND LEGISLATIVE HISTORY—UNI- 
FORM CODE OF MILITARY JUSTICE (Washington, 
Government Printing Office, 1950) contains all 
the committee hearings and the Senate and 
House reports. When used with a smaller work 
published by the Navy, CONGRESSIONAL FLOOR 
DEBATE ON THE UNIFORM CODE OF MILITARY JUS- 
TICE, a lawyer can construct a plausible argu- 
ment as to the meaning Congress intended to 
give the words of the Code. 

The Uniform Code of Military Justice was 
implemented by the MANUAL FOR COURTS-MAR- 
TIAL, UNITED STATES, 1951. In the form of 
Executive Order 10214, it is printed in the 
February 10, 1951, issue of the FEDERAL 
REGISTER. Printed in book form by the Gov- 
ernment Printing Office it includes the Consti- 
tution, the UCMJ, a trial guide, forms, rules of 
evidence, and a table of maximum punishments. 
Its provisions have the same legal effect as the 
provisions of the ucMJ (U.S. v. Lucas, 1 CMR 
19, 22). 

Executive Orders and case decisions have 
brought about a number of changes in the 
mMcM. These changes were the subject of sev- 
eral articles, now out of print, appearing in the 
JAG JOURNAL. They also appear in the 
UNITED STATES ARMY 1959 CUMULATIVE POCKET 
PART TO THE MANUAL FOR COURTS-MARTIAL, 
UNITED STATES, 1951. A short history of the 
preparation of the McM, together with a brief 
discussion of the legal and legislative considera- 
tion involved in drafting the new manual may 
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be found in a 1951 Government Printing Office 
publication entitled LEGAL AND LEGISLATIVE 
BASIS, MANUAL FOR COURTS-MARTIAL. 

The Navy has published a companion volume 
to the MCM whose purpose is to provide those 
regulations necessary to supplement it. The 
NAVAL SUPPLEMENT does not attempt to explain 
or annotate the Manual. Instead, it deals with 
such questions as who may convene gen- 
eral courts-martial, administrative procedures 
for review of courts-martial, certifica- 
tion to perform duties of law officer, effective 
period of a sentence of confinement, etc. Be- 
fore using it one should be sure that all changes 
(6 to date) have been made. 


THE MILITARY DEPARTMENTS of the ex- 
ecutive branch of the Government have the au- 
thority to promulgate rules and regulations not 
inconsistent with the Constitution or with laws 
enacted by Congress. The Navy publications 
that are directive in nature are binding and 
conclusive upon its members so long as they do 
not conflict with existing statutes or regulations 
of a higher authority. 

These regulatory publications take many 
forms. UNITED STATES NAvy REGULATIONS, 
NAVY DEPARTMENT GENERAL ORDERS, Bureau 
Manuals, and the Navy Directive System are 
the most important of these. Varied and com- 
plex, they are best understood when one has the 
opportunity to use them. Nevertheless, they 
are mentioned briefly because they are a practi- 
cal source of naval law. 

In 1948, the UNITED STATES NAVY REGULA- 
TIONS were issued in accordance with the pro- 
visions of section 1547 of the Revised Statutes 
of the United States (the substance of 
this statute is found in section 6011 of 
Title 10 of the United States Code). This 
publication is concerned with “Principles for the 
guidance of the Department of the Navy as to 
the duty, responsibility, authority, distinctions, 
and relations of the various bureaus, officials, 
and individuals each to the other.” Among 
other things it sets forth a number of articles 
dealing with the rights, duties and restrictions 
of individuals. Like most Navy regulatory 
publications, it is kept up-to-date with changes 
which should be checked carefully when it is 
used. 

NAVY DEPARTMENT GENERAL ORDERS series of 
1948, is a collection of orders, decisions 
and policies of the Secretary of the Navy. 
These are of interest to the entire Depart- 
ment of the Navy. Many of the General 
Orders of the earlier 1935 series which were 
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not cancelled or revised were incorporated into 
the Navy Regulations or various manuals. 


HE BUREAUS AND OFFICES have issued 
manuals and other publications containing or- 
ders, instructions, and procedures pertaining 
to matters under their control. Just as with 
orders and instructions issued by bureau heads 
in the execution of their assigned duties, these 
may be considered as emanating from the Sec- 
retary of the Navy and shall have full force and 
effect as such. 

The Navy defines “directives” as “written 
communications or issuances which (1) pre- 
scribe or establish policy, organization, meth- 
ods, or procedures; (2) require action or 
contain information essential to the effective 
administration or operation of activities con- 
cerned.” With a few exceptions (such as man- 
uals and other instructional book-type publica- 
tions) all directives are issued in the NAVY 
DIRECTIVES SYSTEM which provides a uniform 
plan for issuing, filing and maintaining 
them. This plan is explained in detail in 
SECNAVINST P-5215.1A, CH-2, 15 Sept 1958. 

Included in the directive system but often 
filed elsewhere are the following series of gen- 
eral messages: ALNAV, ALNAVSTA, ALSTA- 
CON, ALSTAOUT, NAVACT, and NAVoP. Anannual 
consolidated check list of all effective in- 
structions is ussued by the Administrative 
Office, Navy Department. Quarterly supple- 
ments to this list are also distributed as well as 
an annual consolidated subject index. 

The Office of the Judge Advocate General has 
distributed an INDEX TO NAVY LEGAL AND 
QUASI-LEGAL DIRECTIVES (NAVEXOS P-1901, 
July, 1960). The purpose of this publication is 
to provide a listing of current instructions of 
particular interest to naval personnel concerned 
with legal and quasi-legal questions arising in 
the military service. The instructions are in- 
dexed and also listed numerically for easy 
checking. 


THE SECOND MAJOR SOURCE of primary 
authority in the field of military law is found in 
reports of judicial and administrative interpre- 
tations. When a court, for example, applies or 
interprets a statute in the process of trying a 
case, such an interpretation becomes an authori- 
tative guide and, in effect, a source of law. 
When a question has been once decided by a 
court, its reasoning and decision is utilized in 
later similar cases. 

Since May 31, 1951, the decisions of the U.S. 
Court of Military Appeals (COMA) and selected 


decisions of the Boards of Review have been 
published in the COURT MARTIAL REPORTS. This 
set replaces the COURT MARTIAL ORDERS of the 
Navy, the BOARDS OF REVIEW AND JUDICIAL COUN- 
SEL OF THE ARMY, and COURT-MARTIAL REPORTS 
OF THE JUDGE ADVOCATE GENERAL OF THE AIR 
FORCE. 

The CMRs have such usual aids to research 
as tables of cases, indexes, numbered headnotes, 
and tables of orders, regulations and laws cited. 
At present this set consists of 28 bound vol- 
umes. The publisher does not issue “advance 
sheets” for this set. The Air Force publishes 
a JAG REPORTER that carries digests of the recent 
COMA and Air Force Board of Review Deci- 
sions. The Army does the same with its 
JUDGE ADVOCATE LEGAL SERVICE. 

The Lawyers Co-operative Publishing Com- 
pany publishes The Decisions of the Court of 
Military Appeals in a separate edition as well 
as in the Court Martial Reports. The Deci- 
sions of the Court of Military Appeals consist- 
ing of 10 volumes to date, gives the cases in 
chronological order. The cases are headnoted 
and indexed in each volume. The headnotes 
are classified according to the same scheme as is 
used in the DIGEST OF OPINIONS. Occasionally 
citations to standard commercial publications 
are made. Volume One contains the Rules of 
Practice and Procedure for this Court. A very 
useful method of locating COMA cases by subject 
is to use TEDROW’S DIGEST, a work to be discussed 
later in this article. A means of keeping up 
with the new cases is with the advance sheets 
for this set. About 30 of these pamphlets are 
published each year. 


THE BOARDS OF REVIEW are the first ap- 
pellate courts in the system of Military Justice. 
The Boards hear, decide, and write opinions. 
Certain of these opinions are selected for pub- 
lication in the Court Martial Reports. The 
others, filed in the library of the Office of the 
Judge Advocate General, are not indexed and 
therefore are of limited value as a source of 
military law. Although Board of Review cases, 
as precedents, do not have as great a weight as 
those of the Court of Military Appeals, they 
should be used whenever available, especially 
in those areas where the court has not spoken. 

Civilian Federal Courts may in limited cir- 
cumstances have authority to review decisions 
of courts-martial. These are usually in the 
form of collateral attacks dealing with the ques- 
tion of jurisdiction. Such decisions as may 
result from these cases are binding on the 
military. Federal Court Cases are aiso useful 
at times for opinions concerning evidence 
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where there are no applicable cases in the 
CMRs or the point is not covered in the Manual. 
These cases will be found in the U.S. REPORTS, 
the FEDERAL REPORTER and the FEDERAL SUPPLE- 
MENT. 

The President and the Secretary of the Navy 
may be called upon to make decisions as to the 
applications of certain laws. The Attorney 
General or the Judge Advocate General are 
frequently asked to render opinions as to the 
legality of various actions. These decisions 
and opinions normally have the force and effect 
of law. 


Opinions OF THE Judge Advocate Gen- 
eral of the Navy constitute legal advice from 
an attorney to his client and as such, at times, 
are treated as confidential in nature. Some 
opinions are prepared, in part, for the guidance 
or information of the public and when avail- 
able form part of our naval law. A ruling of 
the JAG is the law until overturned by higher 
legal authority. In certain areas, however, the 
ruling of the JAG is final. 

Some of the Navy JAG opinions, prior to 
1951, were reported in the COURT-MARTIAL 
ORDERS. A carbon of most of the opinions 
rendered between 1912 and 1952, are shelved in 
the library of the Office of the Judge Advocate 
General. A card file index of these is main- 
tained in the library. Since 1951, selected opin- 
ions of the JAG have been published in the 
CMRS and THE DIGEST OF OPINION—THE JUDGE 
ADVOCATES GENERAL OF THE ARMED FORCES 
(DIGOPS). 

The DIGOPS contain digests of selected opin- 
ions of the Judge Advocates General of the 
three services and of the Chief Counsel of the 
Coast Guard; selected decisions of the Boards 
of Review; U.S. Court of Military Appeals deci- 
sions; and miscellaneous opinions and decisions 
of government agencies and courts. 

Classified according to a scheme developed 
by the publisher, material is compiled under 
alphabetically arranged topics which are broken 
down into sections and subdivisions. Thus, like 
material is brought together and may be found 
by using a topic approach. There is also, in 
each volume, a Word Index and a Table of Cases 
and Opinions Digested as well as a Table of 
Orders, Law and Regulations cited. These 
provide other methods of finding the desired 
information. 

Four quarterly issues are published each year. 
They are cumulated yearly and published as a 
bound volume. To date, there are 9 volumes in 
this set. There is yet no cummulative index so 
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that each volume must be searched separately. 





Like all digests its strength and weakness lies 
in the brevity of its paragraphs. They must be 
used with care or might prove misleading. 


MatTERIALS CLASSIFIED AS secondary 
authority should not be depended upon as 
conclusive in their statement of the law. They 
are, however, useful aids in the search for pri- 
mary authority, furnishing guides to cases and 
statutes. They also fulfill the useful function 
of explaining, expounding and summarizing the 
law. 

One secondary authority in the field of mili- 
tary law has successfully survived the test of 
time and may be classified as persuasive author- 
ity. This is the standard text on military law, 
Winthrop’s MILITARY LAW AND PRECEDENTS 
(second edition, 1920 reprint, G.P.O., Wash- 
ington, D.C.). This work has been called 
the “Blackstone of Military Law.” Invaluable 
for general background in military jurispru- 
dence, it is a necessity for anyone doing serious 
research in military justice. As it has not 
been edited since 1896, it can only be a 
starting point that must be checked against 
current authorities. 

A number of helpful books have been written 
on the subject of military law since the adop- 
tion of the Uniform Code of Military Justice. 
None, as yet, have gained the statute of Win- 
trop’s classic treatise. Nevertheless these addi- 
tional volumes are very useful and should be 
included in military law libraries of any size. 
Space doesn’t permit an adequate discussion of 
these works but some of them should be noted. 


ALFRED AVIN’S BOOK, THE LAW OF 
AWOL (New York, Oceana, 1957), is a compre- 
hensive analysis of the substantive law of 
AWOL and related offenses. It provides a val- 
uable collection of authorities. William Ay- 
cock and Seymour Wurfel’s practical treatise, 
MILITARY LAW UNDER THE CODE OF MILITARY 
JUSTICE (Chapel Hill, U. of North Carolina 
Press, 1955), contains two particularly helpful 
chapters on jurisdiction and “military due 
process.” Two useful chapters on investi- 
gations and insanity under military law are 
found in Robinson Everett’s text, MILITARY 
JUSTICE IN THE ARMED FORCES OF THE UNITED 
STATES, (Harrisburg, Military Service Pub- 
lishing Co., 1956). 

A detailed account of court-martial and ap- 
pellate procedure is found in Benjamin Feld’s 


(Continued on page 77) 
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INDEBTEDNESS OF NAVAL PERSONNEL 


By CDR WALTER E. HINER, USNR* 


and 


LCDR ARNOLD M. QUITTNER, USNR** 


HE CONSUMER, CIVILIAN and military 

alike, is constantly urged, by all of the varied 
voices of merchandising, to buy now and pay 
later. Frequently the result is an excess of outgo 
to income—of liabilities to assets. The Com- 
manding Officer’s first knowledge of the prob- 
lem often arrives in the mail—a letter to the 
Commanding Officer from the finance company 
or as a request for information from BuPers 
which has in turn received an inquiry from the 
creditor or the creditor’s Congressman. To 
the Commanding Officer already overburdened 
with endless administrative details, the constant 
flow of such debt correspondence is a plague of 
paper work. Yet in every case some man under 
his command has a vital problem and needs help 
in solving it. What is the Navy’s policy and 
what are the implications for and responsibili- 
ties of the Commanding Officer and the legal 
assistance officer in this area? 


NAVY POLICY 


The basic instruction setting the tone of the 
the Navy Department’s policy was former 
BUPERS INST. 1620.2 now found, slightly modi- 
fied, in BuPers Manual, paragraph C—11104A. 
Although Commanding Officers are reminded 
that they have no authority to arbitrate con- 
troversies concerning alleged defaults in pay- 





oF 


*Commander Walter E. Hiner, USNR, is presently assigned as Head 
of the Civil Employee Affairs Branch of the Administrative Law 
Division, Office of the Judge Advocate General. His prior duty was 
Assistant Legal Officer on the Staff, Commander Destroyer Force, 
U.S. Atlantic Fleet. He received his LL.B. from Indiana University 
in 1938, and is a member of the Indiana bar. Commander Hiner 
is admitted to practice before the United States Court of Military 
Appeals, the United States Supreme Court, and is a member of the 
American Bar Association. 

**Lieutenant Commander Arnold M. Quittner, USNR, recently com- 
pleted two-weeks annual training duty in the Office of the Judge 
Advocate General. Engaged in the private practice of law, he is 
attached to the Naval Reserve Surface Division 11-1 of Los An- 
geles, California. LCDR Quittner received his B.S. degree from 
the California Maritime Academy in 1947 and his LL.B. from the 
University of Loyola in 1951. He is a member of the California 
Bar and the American Bar Association. 


Annual income twenty pounds, annual 

expenditure nineteen nineteen six, 

result happiness. Annual income twenty 

pounds, annual expenditure twenty 

pounds ought and six, result misery. 
David Copperfield. 


ment of their obligations by their personnel ? 
or to act as “agent or collector for the 
creditor,” Commanding Officers are instructed 
to inquire into every complaint involving in- 
debtedness of their personnel and, if warranted, 
to take certain additional action which may re- 
sult in separation from the naval service or rec- 
ommendation against reenlistment or court- 
martial. Although it might appear that the 
effect of the inquiry coupled with the potential 
invocation of punitive or quasi-punitive meas- 
ures places the authority of the command at the 
call of the bill collector, the purpose and policy 
of the Department is to require the members of 
the naval service to “conduct their financial af- 
fairs in such a manner as to reflect credit upon 
the naval service” and to eliminate from the 
service personnel who “dishonorably and will- 
fully disregard” their obligations. The BuPers 
Manual, Article C-11104A, provides detailed in- 
structions and sample letters for use where 
enlisted persons are involved. 

Officer personnel are covered by BuPers 
Manual, Article C—7801(7), which provides 
that flagrant mishandling of personal financial 
affairs may justify: (1) an appropriate fitness 
report notation, (2) Commanding Officer’s non- 
judicial punishment or (3) referral to court 
martial. The Department policy is reflected in 
the admonition that “mere involvement in per- 
sonal financial difficulties should not, of itself, 
be the sole factor for considering” the discipli- 
nary alternatives noted above. However, when 
the conduct does, in fact, bring discredit upon 
the naval service, the Commanding Officer’s ac- 
tion is deemed appropriate inasmuch as an offi- 
cer must be morally, as well as physically and 
professionally qualified for his present rank and 
for promotion. To the extent that Command- 
ing Officers test discredit to the service solely 





1. Obligations for support of wife or former wife and children are af- 
forded special treatment. 
April 1958. 


See BUPERS INST. 1620.1B of 11 


NOVEMBER 1960 





by notoriety, the distinction between cases of 
discredit and “no-discredit” may reflect only 
the aggressive tactics of the creditor rather 
than the moral fitness or culpability of the 
debtor officer. In determining an appropriate 
course of action, the Commanding Officer should 
apply principles of naval leadership—that is, he 
should try to find the underlying causes of the 
financial problems rather than be solely con- 
cerned with punitive measures.’ 

A Navy Board of Review in discussing an 
alleged dishonorable failure to pay debts by a 
petty officer suggested that: 


. when fraud, deceit or pretext is absent, Com- 


manding Officers should . . . proceed with great re- 
luctance in ordering a court-martial ... to inquire 
into . . . commercial transactions. ... In testing 


evidence for fraud or pretext, the evidence should be 
clear and convincing.* 


MILITARY LAW ASPECT 


If the Commanding Officer concludes that a 
court-martial is warranted, the offenses may be 
charged under Articles 121, 133 or 134 of the 
Uniform Code of Military Justice. 

An example of larceny by false pretense with- 
in the purview of Article 121 is the issuance of 
a check without an honest intention of maintain- 
ing funds at the drawee bank to meet payment 
on its presentment; It does not cover the mere 
failure or refusal to pay a debt. 

The Court of Military Appeals in the Cum- 
mins case extended the doctrine of false pre- 
tense by holding that it includes the giving of a 
post dated check if, at the time it is given, the 
accused knew there would be no funds available 
for payment on the post date Judge Fer- 
guson’s dissent notes that the majority of 
jurisdictions hold that a false pretense is a mis- 
representation of a past or existing fact and 
that a present intention by the accused not to 
comply with his promises or his statements as 
to his future acts does not constitute the crime 
of false pretense. The majority of the cases in 
this area have been charged as dishonorable 
failure to pay debts under Articles 133 and 134. 

The elements of the offense of dishonorable 
failure to pay debts are: 


1. The debt must be valid, legally enforceable, undisputed and not 

subject to counter-claim or set-off. 

2. The circumstances attending the failure must indicate that the 
accused was acting with a false or fraudulent design incom- 
patible with honesty. 

. The conduct must reflect discredit on the armed services to which 
the accused belongs and not merely on the accused alone, and 
the discredit must extend beyond the disgruntled creditor 
himself. 


we 





2. Principles and Problems of Naval Leadership, NP 15924. 
3. U.S. v. White, 25 CMR 733 (1958). 
4. U.S. vy. Cummins, 9 USCMA 669, 26 CMR 449. 
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A leading appellate case on dishonorable 
failure to pay is United States v. Kirksey.® 
Commanding Officers and legal officers may 
refer to it for valuable guidelines in this area. 

Kirksey, an Army Captain, was charged with 
twelve specifications of dishonorably failing to 
maintain sufficient funds in a bank, based on 
twelve dishonored checks, and with dishonorably 
failing to pay a debt past due some four months. 
The court convicted Kirksey of discreditably 
failing in both regards. The Court of Military 
Appeals reversed the conviction and dismissed 
the charges. Referring to its decision in the 
Downard ® case, the court stated that a negli- 
gent failure to maintain bank funds to meet 
outstanding checks does not constitute “conduct 
of a nature to bring discredit upon the armed 
forces” cognizable under Article 134. 

Concerning the charge of discreditable fail- 
ure, the court stated: 


Traditionally, the American concept of justice has 
excluded the abhorrent practice of imprisonment for 
debt. ... Sound reasons familiar to us all, and too 
numerous to mention here, lend full support of the 
constitutional protection which enables even the most: 
imprudent debtor to retain his liberty—and we have 
no slightest wish to derogate from the importance of 
such a safeguard. 


However, the “transient—often unselected— 
[nature] of the personnel” involved makes the 
institution of civil suits largely ineffective and 


. members of the military community—easily iden- 
tified through the wearing of the uniform—are inev- 
itably grouped in the public mind as a class—with the 
result that a failure by one to discharge monetary re- 
sponsibilities tends to brand all not only as criminal 
persons, but as poor credit risks as well, in the eyes of 
the civilian population. Too, the ancient ethical tra- 
ditions of the profession of arms cannot safely be left 
out of account in this connection. Historically, of 
course, these moral customs have possessed a partic- 
ularly binding force in the case of commissioned offi- 
cers—but they have not at all been rejected in that of 
enlisted personnel. And they have always dictated a 
high standard of promissory responsibility. 


For these reasons, the Armed Services have sought 
for years to impose on their members a standard of 
financial accountability somewhat higher than that 
demanded of the civilian. It is therefore well estab- 
lished in military law that a failure to discharge obli- 
gations when characterized by a certain culpable type 
of motivation may result in court-martial charges 
against the debtor. If the offender be an officer, he 
has been dealt with traditionally under that clause of 
the military code . . . which proscribed conduct un- 
becoming an officer and a gentleman. Where an en- 
listed man is involved, the offense customarily has been 





5. 6 USCMA 556, 20 CMR 272. 
6. U.S. v. Downard, 6 USCMA 538, 20 CMR 254. 
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laid under the “General article”—that is, that section 
of the legislation, which in broad language, provides 
that all misconduct of a nature to bring disrepute on 
the Armed Services shall be cognizable by court- 
martial. However, it is our view that a mere neg- 
ligent omission—in either case—is not of itself a 
wrongdoing of sufficient moment to justify punitive 
action based on the nonpayment of a debt. 

Historically, a military officer who neglected to 
meet his pecuniary obligations was not liable crimi- 
nally unless the failure involved was characterized by 
deceit, evasion, or false promises, or the like—in short, 
conduct tending to bring dishonor to the service, 
through dishonoring the actor. 

We are, of course, perfectly willing to concede that 
the failure of a member of the Armed Forces to pay 
his just debts will, in every instance, reflect some 
measure of discredit on the service concerned. Indeed, 
this phenomenon has not gone unnoticed by the serv- 
ices themselves. See United States v. Young, 12 
CMR 939; United States v. Walden, supra. But we 
cannot hold—in the absence of clear Code authoriza- 
tion or long established custom—that a negligent 
omission in this respect rises to the type of dishon- 
orable conduct, which is the gravamen of the offense 
in question. The term “dishonorable” itself connotes 
bad faith or gross indifference—a state of mind not 
fairly attributable to one who is no more than careless. 


In United States v. Swanson,’ the failure of 
the accused to communicate with his creditors 
and to learn the status of his checking accounts, 
coupled with evidence of gambling losses was 
held sufficient proof of “bad faith or gross in- 
difference” under the Kirksey doctrine to sus- 
tain a conviction for dishonorable failure to pay. 

An intentional false denial of the existence of 
the debt “tends to show that a default in the 
payment of that debt is dishonorable.” ® 

The Kirksey case was broadened by the deci- 
sion in Cummins to bring a mis-statement in 
a loan application (failure to disclose other 
outstanding loans) coupled with failure to ac- 
knowledge a request for payment within the 
charge of dishonorable failure to pay. Cum- 
mins had also obtained a bank loan based upon 
registering an allotment in the bank’s favor 
upon the termination of an existing allotment 
in favor of acredit union. The application for 
allotment to the bank was disapproved because 
of an outstanding tax lien. Although there was 
no evidence that Cummins misrepresented his 
intent to obtain the allotment, the court held 
that the failure to apprise the bank of the dis- 
approval of the allotment, the failure to apply 
the funds released by the discontinuance of the 
credit union allotment to the bank loan, and the 
failure to reply to two letters of inquiry 


7. 9 USCMA 711, 26 CMR 491, 
8. U.S. v. Atkinson, 10 USCMA 60, 27 CMR 134. 





from the bank amply supported the court- 
martial findings that the failure to pay was 
dishonorable. 


LEGAL ASSISTANCE ASPECT 


The Navy man who owes sums far dispropor- 
tionate to his current and prospective income 
provides a recurrent theme of legal assistance 
activity. It is not surprising that this is so. 
It was the observation of Samuel Butler that 
“All progress is based upon a universal innate 
desire on the part of every organism to live 
beyond its income.” The proliferation and 
prosperity of the small loan companies are am- 
ple evidence that, judged by this standard, 
progress in our contemporary society is ramp- 
ant. Moreover, youngsters in their first en- 
listment are the constant prey of unscrupulous 
merchants and those who are alert to take ad- 
vantage of their commercial naivete. From the 
mail order diamond merchant to the fly-by- 
night used car dealer there is a boundless vari- 
ety of opportunities for military personnel to 
achieve personal insolvency without really try- 
ing. If he is married he may also have the 
assistance of his wife in signing up for ency- 
clopedia sets, charm courses, and similar ex- 
pensive diversions. Even though he may pos- 
sess the acquired taste of financial prudence, 
the burgeoning cost of food, rent and other 
necessities, coupled with any sudden emergency, 
may put him in an extremely difficult situation. 
In every case, no matter how he got into finan- 
cial difficulties, his need for help is real and 
urgent. 

The current policy of the Department of the 
Navy as to the furnishing of legal assistance to 
military personnel and their dependents is con- 
tained in SECNAV INST. 5801.1. This policy 
places emphasis on the fact that, although the 
solution of the personal legal problems of Navy 
personnel is not an official responsibility of the 
Department, the morale and welfare of such 
personnel is an important military considera- 
tion. The legal assistance program has been 
most effective in implementing the Depart- 
ment’s policy by improving morale and reduc- 
ing disciplinary problems. 

The possibilities for effective naval leadership 
by Commanding Officers and their legal assist- 
ance officers in the preventive as well as the 
remedial area have been well delineated by a 
Navy Board of Review in United States v. 
White, supra. The Board made the following 
statement in its opinion in that case: 

Essentially all debtor-creditor problems can best be 
the principal concern of a mature legal assistance offi- 
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cer. He knows the law and the rights of the parties. 
When a member of the service gets into debt “over his 
head” usually it is not too difficult for him to effect an 
arrangement of creditors whereby the accused could 
discharge his legal indebtedness with regularity, with- 
in his means and with honor. Doubtless had the ac- 
cused availed himself of the services of such an officer 
at the outset of these transactions some such a settle- 
ment could have resulted. 


Commanding Officers and legal assistance offi- 
cers must, however, bear in mind the limits set 
by the Secretary of the Navy on their activities 
in this area. These restrictions specifically pro- 
hibit a legal assistance officer from acting in any 
way as a bill collector in uniform for an ag- 
grieved creditor. At the same time the legal 
assistance officer is admonished to avoid any 
over zealous action which might serve to frus- 
trate the fair collection or legal enforcement of 
any just debt or obligation. 

As a practical matter the legal assistance 
officer can in most cases, after hearing the 
client’s story of his financial predicament, 
promptly advise him whether or not he is legally 
liable for the amounts claimed. On those un- 
fortunately infrequent occasions when the sorely 
troubled man can be advised that he is not under 
a legal obligation, the legal assistance officer 
rises to his finest hour in the esteem of his mili- 
tary client and is his true shield and buckler. 
Regrettably these happy occasions are rare, and 
the client must be then informed of the legal 
remedies available to enforce the obligation 
against him. Where there are unusually com- 
plex facts, or in those instances where legal ac- 
tion has already begun, the man must be 
referred to civilian counsel of his choice as 
provided in SECNAV INST. 5801.1. It is gen- 
erally desirable during the discussion of his 
problems to clarify for the man the official Navy 
position toward indebtedness of military person- 
nel as outlined in Article C-11104A of the Bu- 
Pers Manual. In this connection it must also be 
clearly understood that any advice or other legal 
assistance rendered by the legal officer is under- 
taken and furnished in his individual capacity as 
a lawyer, as distinguished from the views or 
opinions of the Department of the Navy or the 
United States Government. Thus correspond- 
ence addressed to civilians in such matters will 
be prepared by the legal assistance officer for 
the signature of his client. And, remember 
that the primary function of a legal assistance 
officer is that of a legal advisor or consultant. 
He is not to become an advocate in such matters. 

Where financial confusion deteriorates into 
insolvency the man should be advised to search 
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his own conscience and seek personal and legal 
advice of an attorney in private practice. 


When a man is constantly harassed by credi- , 
tors, he cannot concentrate on his job. He thus © 


becomes an imminent disciplinary problem, and 
worse, a potential hazard in operations. The 
furnishing of effective legal assistance and com- 
petent advice to the Navy man floundering in a 
morass of debt can be of incalculable benefit to 
the man, to his family, and to the Navy. The 
attempt to bring order out of chaos in the 
financial affairs of a Navy man is usually difficult 
and time consuming, sometimes futile, but, if 
successful, always most rewarding in terms of 
personal satisfaction. 


NOTE: There are two approaches to the indebtedness problem: 
remedial and preventive. This article has hasized the r dial 
The JAG JOURNAL for December 1960 will carry an article em- 
phasizing the preventive approach. 








JAG BULLETIN BOARD 


The following is a list of orders issued to all officers trans- 
ferred to or from the Office of the Judge Advocate General 
and to all Navy law specialists regardless of assignment. 
The list includes orders issued before 15 July 1960. 


LCDR William H. Gottshall, USNR, from OLA to FMF 
GroundLant, 2nd MarDiv., Camp Lejeune. 

CAPT Mack K. Greenberg, USN, from AJAG, Person- 
nel, Reserve and Planning to AJAG, Military Justice. 

LCDR William A. Grover, USNR, from NAS Oceana to 
ComNavFor Marianas. 

CAPT Erik A. Johnson, USN, from Taiwan Defense 
Command to ComOne. 

CDR Charles A. Kopp, Jr., USNR, from RecSta T. L., 
San Francisco to ComFour. 

CAPT Carl E. Lundin, USN, from ComFive to JAGO. 

CDR Norris L. McComb, USN, from ComOne to COM 
FAIR QUONSET. 

CAPT Paul W. McEntire, USN, from SNJ, Newport to 
JAGO. 


CDR William M. Mark, USNR, from ComEleven to 
JAGO. 

CAPT Howard N. Moore, USN, from Off. Naval Petro- 
leum Res., Wash, D.C. to Naval Petroleum Res., 
California. 

CAPT Ralph T. Moloney, USN, from JAGWC to Naval 
Base, Los Angeles. 

LT Coleman E. Myers, USN, from OLA to ComThree. 

CAPT John Owen, USN, from JAGO to Chief of Naval 
Material. 

LT Lawrence R. Phillips, USN, from Phib Base, Coro- 
nado to JAGO. 

LT Roy T. Rawls, USNR, from ADCOM, NTC, San 
Diego to Columbia River Group, Astoria, Oregon. 
CAPT Richard E. Ryan, USN, from COMAIRPAC to 

ComFourteen. 

CDR John W. Shields, USN, ComFair Quonset to Nav- 
SubBase, New London. 

CDR Richard K. Stacer, USNR, from Columbia River 
Group to ComSeventeen. 
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THE USE OF FORMER TESTIMONY 
IN TRIALS BY COURT-MARTIAL 


THE STATE OF THE LAW 


A RULE OF evidence of long standing permits the 
reception of the former testimony of an absent witness 
in a rehearing or subsequent proceeding. This same rule 
is applicable in trials by court-martial under special 
limitations which are quite similar to those employed in 
civilian practice. 

The primary limitation upon the receipt of former 
testimony is that the instant hearing be upon substan- 
tially the same issues as those previously litigated.’ 
Further, the present hearing must not be bottomed upon 
a want of jurisdiction in the first proceeding.’ 

The essential requirements being met, counsel who 
would use the former testimony—and it is usually the 
trial counsel—must show that the accused was con- 
fronted with the witness now absent and that he was 
afforded the right of cross-examination of the witness.* 
This latter requirement necessarily means that the 
accused was represented by counsel and that counsel was 
properly qualified.‘ 


On THE BASIS that confrontation and cross-exami- 
nation tend to protect the material rights of an accused, 
proceedings other than trials where these rights are 
granted and exercised will serve to justify receipt of 
former testimony or “reported testimony”. Thus, pro- 
ceedings of a court of inquiry,’ a pretrial investigation 
pursuant to Article 32,° and a Naval Supplement type 
investigation which satisfies the requirements of Arti- 
cle 32* will qualify as a former “trial” so as to permit 





1. MCM, 1951, 145b; U.S. v. Vanderpool, ACM 6152 (Reh), 15 CMR 
609 (1954), rev’d on other gds., 4 USCMA 561, 16 CMR 135 
(1954); U.S. v. Woodworth, 7 CMR 582 (1952). The issues are 
still substantially the same even though the accused is charged 
at the second trial with an offense which is lesser included within 
that upon which he was first tried. U.S. v. Ray, 13 CMR 428 
(1953). 

2. MCM, 1951, 145b; U.S. v. Nelson, 3 CMR 165 (1952) pet. rev. den., 
4 CMR 173 (1952). 

3. MCM, 1951, 145b; U.S. v. Story, 28 CMR 492 (1959), pet. rev. 
den., 28 CMR 414 (1959); Woodworth, supra note 1. See also, 
Chief Judge Quinn’s dissent in U.S. v. Sutton, 3 USCMA 220, 11 
CMR 220 (1953). 

4. Cf., U.S. v. Rogan, 8 USCMA 739, 25 CMR 243 (1958); ef., 
U.S. v. Tomaszewski, 8 USCMA 266, 24 CMR 76 (1957); cf., 
U.S. v. Drain, 4 USCMA 646, 16 CMR 220 (1954), aff’g, 13 

CMR 920 (1953); U.S. v. Vanderpool, 4 USCMA 561, 16 CMR 
135 (1954), aff’g, 15 CMR 609 (1954); U.S. v. Finch, 22 CMR 
698 (1956) ; Vanderpool, supra, note 1. 

. Article 50, UCMJ; MCM, 1951, 145b; U.S. v. Sippel, CMR 698 
(1953), aff'd, 4 USCMA 50, 15 CMR 50 (1954). 

6. Cf., U.S. v. Tomaszewski, supra, note 4; U.S. v. Nichols, 8 
USCMA 119, 23 CMR 343 (1957); U.S. v. Eggers, 3 USCMA, 191, 
11 CMR 191 (1953). The Eggers case is the leading case on this 
point. The Court there expressed reservations where the cross- 
examination was either non-existent or inadequate even though 
an opportunity was afforded for it. See also, Woodworth, supra, 
note 1, where the accused was neither represented by counsel nor 
afforded the right of cross-examination. 

7. Finch, supra, note 4. 


uo 
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receipt of testimony given thereat by a non-absent 
witness. 

In addition to the foregoing formal limitations, the 
absent witness’ testimony is admissible only if the wit- 
ness is, in fact, unavailable at the time of trial. Un- 
availability, within the meaning of the rule, means that 
the witness is “dead, insane, too ill or infirm to attend 
the trial, beyond the reach of process, more than one 
hundred miles from the place where the trial is held, 
or cannot be found.”* Few military cases have dealt 
with the first four of these conditions of unavailability. 
With respect to insanity, it has been held that such state 
at time of trial will not affect the competency of the ab- 
sent witness if he was sane at the time he produced the 
offered testimony.’ As to the witness’ being beyond 
the reach of process, there must be a showing that the 
witness refused to appear voluntarily before this will 
be cause to admit his testimony.” 

The 100 mile rule in military law is the one most often 
resorted to as the predicate for receipt of former testi- 
mony. In determining whether or not a witness is 
beyond 100 miles from the place of trial, the distance is 
determined by the ordinary, usual, and shortest route of 
public travel, not by measuring in a mathematically 
straight line.“ Although there is a general rule in 
civilian law that out of state residence will justify 
receipt of former testimony, this is usually so because 
the absent witness is beyond the reach of the court’s 
process. In the military law, the 100 mile rule covers 
the geographical conditions for receipt of former testi- 
mony.” Once it is shown that the absent witness is at 
a residence or other place 100 miles away from the place 
of trial, it may be presumed that he has continued his 
residence or sojourn at such place, in the absence of evi- 
dence to the contrary. And this absence is presumed 
further to continue to the date of trial. In connection 
with this presumption, “residence” and “place of duty” 
are not equated where the witness is a member of the 





8. MCM, 1951, 145b; Nelson, supra, note 2. A witness is not “‘un- 
available” merely because he is hostile. His physical presence 
negates unavailability. Cf., U.S. v. Barcomb, 2 USCMA 92, 6 
CMR 92 (1952), rev’g, 3 CMR 623 (1952). 

9. Cf., U.S. v. Parrish, 21 CMR 639 (1955), aff'd, 7 USCMA 337, 

22 CMR 127 (1956). 

Cf., U.S. v. Stringer, 5 USCMA 122, 17 CMR 122 (1954), rev’g, 

12 CMR 460 (1953). 

11. Cf., U.S. v. Dyche, 23 CMR 723 (1956), aff’d, 8 USCMA 430, 24 
CMR 240 (1957). 

12. There is a different rule for depositions where both 100 miles 
distance and out of state residence are among the grounds. 
Article 49, UCMJ; MCM, 1951, 145a. And, under such rule, out 

of state residence is sufficient, even though it be within 100 miles 
of the place of trial. U.S. v. Chapman, 11 CMR 639 (1953). 

13. MCM, 1951, 138a; U.S. v. Jester, 4 USCMA 660, 16 CMR 234 
(1954); Story, supra, note 3; cf., U.S. v. Gunnels, 21 CMR 925 
(1956), rev’d on other gds., 8 USCMA 130, 23 CMR 354 (1957); 
Nelson, supra, note 2. 


10. 
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military service,“ particularly where the presence of a 
serviceman in such distant place was due to an overseas 
tour of duty.” 


HE PROSECUTION IS not required to prove the 
exact whereabouts of the absent witness on the day 
of trial.* The presumption of continued residence or 
absence, or actual proof that the witness is at the time 
of trial the necessary distance away,” are sufficient. 
Even the appearance of the witness at the trial after 
receipt of his former testimony will not require the 
striking of that testimony, once the proper predicate 
is shown. But such a conclusion depends on the good 
faith of the trial counsel.” 

Since in military law there is no absolute right to the 
physical presence of witnesses at a trial by court-mar- 
tial, where good cause for their absence exists,” it follows 
as a reasonable corollary that the party seeking to use 
the former testimony of an absent witness be required to 
show affirmatively the unavailability of the witness 
before offering the testimony in evidence.” 

Where the unavailability of the witness is based on 
his unknown whereabouts, there must be an affirmative 
showing that diligent, timely, and thorough efforts 
were made to locate him. A mere perfunctory effort to 
locate the witness or the failure to establish his where- 
abouts will be insufficient. The absence of the witness 
may properly be established by evidence of inquiries 
made to ascertain his location and answers to the in- 
quiries. Such evidence is circumstantial but is admis- 
sible, in spite of a superficial resemblance to hearsay, 
because it bears upon the issue of the diligence of the 
party making the inquiries.” Evidence that the absent 
witness some undetermined time in the past was ordered 
to a distant place.” or that he had expressed an intention 
to leave the jurisdiction,* without more, is insufficient, 
Where the witness is shown to have been ordered to a 
distant place and to have actually left for such place; * 
where he is shown to have been discharged, assigned to a 
reserve district where he claimed residence, and was 
paid mileage to such place; * where he was discharged, 





14. Cf., U.S. v. Ciarletta and Martin, 7 USCMA 606, 23 CMR 70 
(1957). 

15. U.S. v. Jester, supra, note 13. 

16. Cf., U.S. v. Ciarletta and Martin, supra, note 14; Story, supra, 
note 3. 

17. Cf., Dyche, supra, note 11. 

18. Cf., U.S. v. Duff, 12 CMR 802 (1953), pet. rev. den., 13 CMR 
142 (1953). 

19. Cf., U.S. vy. Ciarletta and Martin, supra, note 14. 

20. Cf., U.S. v. Mulvey, 10 USCMA 242, 27 CMR 316 (1959); cf., 
U.S. v. Dyche, 8 USCMA 430, 24 CMR 240 (1957), aff’g, 23 CMR 
723 (1956); cf., U.S. v. Valli, 7 USCMA 60, 21 CMR 186 (1956); 
cf., U.S. vy. Milstead, 27 CMR 882 (1959); ef., Gunnels, supra, 
note 13; cf., U.S. v. Martin, 16 CMR 446 (1954). The cited cases, 
although deposition cases, appear to apply with equal force to for- 
mer testimony, thereby drawing in question the validity of the 
statement in the MANUAL (paragraph 145b) that a failure to 
object to a lack of showing of unavailability constitutes waiver. 
Ray, supra, note 1, holds waiver. 

21. Cf., U. S. v. Miller, 7 USCMA 23, 21 CMR 149 (1956); ef., U.S. v. 
Arthur, 22 CMR 482 (1956); cf., U.S. v. Streeter, 22 CMR 363 
(1956), pet. rev. den., 22 CMR 331 (1956). 

22. Nelson, supra, note 2. 

23. U.S. v. Crosby, 21 CMR 562 (1956). 

24. Cf., Arthur, supra, note 21, 

25. Story, supra, note 3. 

26. Cf., U.S. v. Ciarletta and Martin, supra, note 14. 
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and later called by telephone from his home “—in such 
cases the witness was held to have been shown to be un- 
available. In any event, the sufficiency of the showing 
of the existence of conditions and qualifications essen- 
tial to the admissibility of former testimony is, in the 
first instance, within the sound discretion of the trial 
court.” 

Unavailability of the witness may be the subject of 
stipulation between the parties.” Where resorted to, 
the clear purpose of counsel may be shown by both their 
conduct and other matters in the record of trial even 
though the stipulation itself may be defective in express- 
ing that purpose.” 


THE TESTIMONY OF the absent witness may be 
proved by the official record of the former trial, an 
admissible copy of that record, or the admissible notes 
of the reporter." The document should be identified 
and authenticated, marked as an exhibit, offered and 
received in evidence, and appended to the record.” But 
the whole record should not be submitted to the court 
members—only that portion relating to the testimony 
of the absent witness may be seen by the members.” 
Authenticity may be the subject of stipulation™ or it 
may be established by taking judicial notice of the sig- 
natures on the record of trial.™ Not only must the for- 
mer testimony be available in verbatim form,” but the 
party offering it is also precluded from paraphrasing it 
when it is presented to the court.” 

Proof of the absent witness’ testimony at a former 
trial may also be made by the recollection of a person 
who heard the testimony and remembers it,* but this 
procedure should not be employed where the official 
record of the former trial is readily available.” 

The prosecution may use former testimony for its 
whole case, if all witnesses are unavailable.° But 
whether one absent witness’ former testimony or many 





27. Cf., U.S. v. Howard, 7 CMR 553 (1952). 

28. Nelson, supra, note 2. 

29. U.S. v. Vanderpool, supra note 4; U.S. v. Cambridge, 3 USCMA 
377, 12 CMR (1953); U.S. v. Walsh, 10 CMR 694 (1953); U.S. v. 
Wright, 6 CMR 803 (1952). 

30. U.S. v. Niolu, 4 USCMA 18, 15 CMR 18 (1954), rev’g, 13 CMR 
gds., 4 USCMA 18, 15 CMR 18 (1954); U.S. v. Phillips, 12 CMR 

31. MCM, 1951, 145b. Where testimony at the former trial was given 
through an interpreter, see MCM, 1951, 141. See also, U.S. v. 
Day, 2 USCMA 416, 9 CMR 46 (1953), aff’g, 8 CMR 424 (1952); 
cf., U.S. v. Plummer, 1 USCMA 373, 3 CMR 107 (1952), 
remand’g, CM 347520, 1 CMR 351 (1951). 

32. U.S. v. Fox, CM 350060 (Reh), 13 CMR 350 (1953); U.S. v. 
Niolu, CM 351138 (2d Reh), 13 CMR 189 (1953), rev’d on other 
gds., 4 USCMA 18, 15 CMR 18 (1954); U.S. v. Phillips, 12 CMR 
265 (1953). 

33. Walsh, supra, note 29. 

34. U.S. v. Vanderpool, supra note 4; U.S. v. Cambridge, supra note 
29. It has also been held that a failure to object to proof of 
authenticity constitutes waiver. Ray, supra, note 1. 

35. MCM, 1951, 147a; U.S. v. Stein, 14 CMR 376 (1954), pet. rev. 
den., 15 CMR 431 (1954). It may be presumed that the record 
of former trial is unaltered following the official act of au- 
thentication by the proper persons. Stein, supra. 

36. Cf., U.S. v. Tomaszewski, supra note 4; U.S. v. Eggers, supra 
note 6. 

37. Phillips, supra, note 32. 

38. MCM, 1951, 145b; U.S. v. Lindner, 7 CMR 560 (1952), pet. rev. 
den., 7 CMR 84 (1953). 

39. Lindner, supra note 38. 

40. Ray, supra note 1. 


stated he was going to his home, over 100 miles away, 
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are used, the testimony given at the former trial is open 
to objection as incompetent, immaterial, or irrelevant, or 
that the witness was incompetent, and an objection on 
those grounds can be interposed without regard to 
whether a like objection was made at the former trial.“ 
A failure to object will constitute waiver where it is 
clear that the right to object was understood and where 
the record shows that there was an intention to refrain 
from exercising the right. Waiver will not be invoked, 
however, if it would produce a manifest miscarriage of 
justice.” 

The former testimony of an accused is admissible 
against him in the subsequent hearing, even though it 
includes admissions or confessions.“ The former testi- 
mony of the accused in extenuation or mitigation, how- 
ever, is inadmissible on the merits at the rehearing.“ 

Former testimony admittedly is an aid to the prosecu- 
tion primarily. Nevertheless, the propriety of its use 
is clearly recognized, as stated by Judge Brosman in 
U.S. v. Niolu: “ 

Where witnesses at the first hearing are for specified reasons 
unavailable, it has been felt that both common sense and sound 
practice require that their former testimony be admissible, as 
having earlier withstood the rigors of cross-examination by the 
same adverse party. We are certainly without disposition to 
impede what appears to constitute a salutary procedure, and one 
which preserves the right of confrontation and cross-examina- 
tion... 


LT. COL. ROBERT S. STUBBS, II, USMC 
Base Legal Officer, Camp Lejeune, N.C. 





42. U.S. v. Vanderpool, supra, note 4. 
200 (1960). 

42, U.S. v. Vanderpool, supra, note 4. 

43. MCM, 1951, 145b; U.S. v. Rodison, 15 CMR 466 (1954), pet. rev. 
den., 16 CMR 292 (1954). The same rule applies for former pro- 
ceedings not amounting to a trial. Article 50, UCMJ; MCM, 
1951, 145b; U.S. v. Sippel, 4 USCMA 50, 15 CMR 50 (1954), 
aff’'g, 8 CMR 698 (1953) ; Sippel, supra, note 5. 

44. U.S. v. Riggs, 22 CMR 598 (1956). 

45. 4 USCMA 18, at 20; 15 CMR 18, at 20. For limitations on sen- 
tences in certain cases where former testimony is used, see MCM, 
1951, 145b. a 





FINDING NAVAL LAW 


book, A MANUAL OF COURTS-MARTIAL PRACTICE 
and APPEAL (New York, Oceana, 1957). Navy 
Captains Joe Munster and Mur! Larkin have re- 
cently turned out a large, comprehensive, and 
authoritative treatise entitled MILITARY EVI- 
DENCE (Indianapolis, Bobbs-Merrill, 1959). 
General Snedeker has written a sizable book, 
MILITARY JUSTICE UNDER THE UNIFORM CODE 
(Boston, Little-Brown, 1953), and a small pam- 
phlet, A BRIEF HISTORY OF COURTS-MARTIAL 
(Annapolis, U.S. Naval Institute) . 

Joseph Snee and Kenneth Pye’s STATUS OF 
FORCES AGREEMENT AND CRIMINAL JURISDICTION 
(New York, Oceana, 1957) is a scholarly and 
well documented work that discusses a 


(Continued from page 70) 


number of legal problems arising under 
Article VII of the Agreement with particular 


77 


reference to applicable American Constitutional 
and Military Law. CDR Wolfe and LCDR Gu- 
lick have revised a work originally prepared 
by CAPT Taussig and CDR Sweitzer. This 
slender textbook, MILITARY LAW (Annapo- 
lis, U.S. Naval Institute, 1958), was written for 
the instruction of Midshipmen in the fundamen- 
tals of the Uniform Code of Military Justice. 

Each of the services have published a number 
of helpful how-to-do-it books. A number of 
these met with such an enthusiastic reception 
in the field that they are now out of print. For- 
tunately two of the most popular, the Air Force’s 
COURT-MARTIAL INSTRUCTIONS GUIDE and the 
Army’s Military Justice Handbook, THE LAW 
OFFICER, have been reprinted. Both of 
these are published in loose-leaf form so it 
may be inferred that they will be kept up-to- 
date with page insertions. Either, or both, 
would be very helpful in drafting instructions. 

Two other useful pamphlets in the Military 
Justice Handbook series are THE SPECIAL 
COURT-MARTIAL CONVENING AUTHORITY and THE 
TRIAL COUNSEL AND THE DEFENSE COUNSEL. 
These are detailed and practical guides with 
check lists, trial notes, illustrations and forms. 
The Navy’s booklet, SPECIAL COURTS-MARTIAL: 
GUIDE FOR PRESIDENTS AND MEMBERS is another 
valuable work in this area. 


PERIODICALS AFFORD THE military law- 
yer a particularly rich field of research. Since 
World War II military law has been a frequent 
subject for law review articles. Courts, in- 
cluding the Supreme Court, no longer hesitate 
to cite such articles as persuasive authority. 

Besides their value as secondary authority 
they are often the best source of information on 
new developments or special problems. Pro- 
fessors and lawyers are quick to use the reviews 
as forums to express their views on recent legis- 
lation and decisions. Often the only discussions 
of obscure or new concepts of law will be found 
in the law reviews. 

One may not agree with the conclusion of an 
article or comment but still find its critical analy- 
sis quite useful. Furthermore an article or 
case note can be an effective index to primary 
authority as such articles are usually carefully 
footnoted. 

Some articles in the field of military law are 
useful “how-to” articles. Often the JAG JOUR- 
NAL for example, has published pieces that are 
regular blueprints for some procedure or task. 
Thus the neophyte is given a step-by-step de- 
scription, usually in layman’s language. 
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Many periodicals publish their own indexes 
from time totime. There are, however, so many 
law reviews that a consolidated index is neces- 
sary for effective research in this field. There 
are two such indexes. 

The older index, Jones-Chipman INDEX TO 
LEGAL PERIODICALS, is in six volumes and 
covers the years 1886 to 1937. The current in- 
dex is the INDEx TO LEGAL PERIODICALS 
prepared by the American Association of Law 
Libraries and published by the H. W. Wilson 
Co. It was begun in 1908 and currently indexes 
more than 250 publications. It is published 
monthly with bound cumulative issues. 

Items are presently indexed by subject, case 
name, author, and book reviews. In the front 
of each issue it lists most of the current Anglo- 
American law reviews and their price. Both 
the JAG JOURNAL and the MILITARY LAW 
REVIEW are indexed in this publication. 


IN THE FIELD of military law the following 
four periodicals are particularly important. 
The JAG JOURNAL, a monthly, has been pub- 
lished for nearly 15 years. Its objective is 
to instruct and inform Navy and Marine Corps 
personnel in current matter relating to military 
law and military affairs and to aid them in solv- 
ing official and personal legal problems which 
may arise by reason of their service in the naval 
establishment: 

The mission of the JAG JOURNAL is to promote 
legal forehandedness among naval personnel charged 
with the administration of naval law. The goal to be 
attained through this unofficial medium of instruction 
and review for those untrained or trained in law is 
the clear understanding of the basic laws governing 
Navy life and of the rights and obligations of naval 
personnel * * * 

The Air Force JUDGE ADVOCATE GENERAL 
BULLETIN is a specialized bimonthly publication 
sponsored by The Judge Advocate General’s 
Department. The first issue, Volume I, No. 1, 
was published in March 1959. The publication 
provides a means for the exchange of ideas, 
experiences and information by the members of 
Air Force JAG. In addition, it contains legal 
articles, case notes, and other materials on 
civil and military law which pertain to the ac- 
tivities of the United States Air Force. 

Six quarterly issues of THE JUDGE ADVOCATE 
JOURNAL appeared between June 1944 and 
the end of 1945. Publication was then sus- 
pended and resumed in a new format as of De- 
cember 1948. It is published quarterly by the 
Judge Advocates Association, Washington, 


D.C., an affiliated organization of the American 
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Bar Association and composed of lawyers of all © 
components of the Army, Navy and Air Force. © 


In September of 1958, the MILITARY LAW 


REVIEW was issued as Department of the | 
Its objective | 


Army Pamphlet DA 27-100-1. 
is set forth in its preface as follows: 
This pamphlet is designed as a medium for the 
military lawyer, active and reserve, to share the 
product of his experience and research with fellow 
lawyers ... the MILITARY LAW REVIEW is to 
be solely an outlet for the scholarship prevalent in 

the ranks of military legal practitioners. .. . 

The Judge Advocate General’s School at 
Charlottesville, Virginia, has a program for its 
advanced classes that results in the preparation 
of theses. To date, more than one hundred 
theses on subjects of interest to military law- 
yers have been completed. Some of these have 
been mimeographed while others were prepared 
in typewritten form only. Most of these are 
available on a loan basis from the school. The 
Army Library and the Navy Law Library in the 
Pentagon make available these theses. Space 
does not permit a listing of all subjects and titles 
but the following are fairly representative: 
Depositions, Insanity, Forgery, Military 
Searches and Seizures, Government Contracts, 
Taxation of Military Personnel, Military Per- 
sonnel Claims Act, Constitutional Rights and 
the NATO Status of Forces Agreement, Mobili- 
zation Requirements for Legal Services in the 
Navy, Expert Testimony, Assimilative Crimes 
Act, Grants or Promises of Immunity Under 
Military Law, The Law Officer as a Trial Judge, 
Scope of Appellate Review of Record of Trial. 


Law BOOKS AND MATERIALS that fall 
into the third major category are usually called 
“search” books. Strictly speaking, they are not 
a source of law but rather a means for finding 
the law and as such, are indispensable. 
Although this article is mainly interested in 
presenting an outline of the sources of naval 
law a few remarks on the technique of finding 
the law is in order. 

A one volume CITATORS AND INDEX TO COURT- 
MARTIAL REPORTS (Rochester, Lawyers Co- 
operative Publishing Company, 1959) covering 
the first 25 volumes of the Court-Martial Re- 
ports is available. Its “Table of Court 
Martial Cases Cited” shows when a case has been 
cited by a subsequent case and whether it was 
overruled, distinguished, affirmed, not followed, 
andsoforth. Italso has tables of cases reported 
and of orders, laws and regulations cited as well 
as a detailed index. 2 
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The DIGOPS can also be used as a sort of 
index to the COURT MARTIAL REPORTS as 
its digest paragraph will give citations to the 
full opinion in the CMRs. Unfortunately there 
is no cumulative index to the DIGOPS though 
one for the first 10 volumes is contemplated. 
The UNITED STATES COURT OF MILITARY APPEALS 
will soon have a cumulative index for their first 
10 volumes. 

One of the most useful research tools in the 
field of military criminal law is a recent publi- 
cation of Richard L. Tedrow, Chief Commis- 
sioner, United States Court of Military Appeals. 


’ This work, DIGEST-ANNOTATED AND DIGESTED 
| OPINIONS U.S. COURT OF MILITARY APPEALS 


(Harrisburg, Stackpole, 1959), provides a 
subject approach to the decisions of this court. 
The cases are reduced to concise para- 
graphs arranged under 99 headings and 
further classified by a number of subhead- 
ings. Included are some cases from other fed- 
eral courts and the author’s opinion as to the 
state of the law in certain confusing areas. 

Before relying on the holding of a case a law- 
yer checks its authority by determining the sub- 
sequent history of a case. He wishes to know 
if the case has been approved, overruled, cited 
by other cases, and so forth. To do this he uses 
a book of tables called a citator. One such work 
for the Court of Military Appeals is James Ham- 
ilton’s CITER TO UNITED STATES COURT OF MILI- 
TARY APPEALS OPINIONS (Dallas, American 
Guild Press, 1956). This is a loose-leaf sub- 
scription work that enables one to check the 
history and treatment of a case to within six 
weeks. 

Both the Army and Air Force have issued 
cumulative pocket parts to the MANUAL FOR 
COURTS-MARTIAL. The material is arranged 
in the same sequence as the manual and provides 
many references to opinions and decisions. It 
is particularly useful in keeping up to date on 
the many judicial changes to the manual. The 
most recent of these is the UNITED STATES 
ARMY 1959 CUMULATIVE POCKET PART TO THE 
MANUAL FOR COURTS-MARTIAL UNITED STATES 
1951. 


THIs ARTICLE HAS been concerned only 
with current sources of navallaws. A compre- 
hensive study of written naval laws would have 
to discuss the Laws of Oleron used by Richard 
the Lion Heart and the Black Book of the Ad- 
miralty. The early American Naval Articles, 
the work of John Adams, were largely the Brit- 
ish Naval Articles of 1749. The Articles for 





the Government of the Navy were revised in 
1862 and remained substantially unaltered from 
then until 1950. 

Because the Navy has operated under the 
Uniform Code of Military Justice since 1951, it 
is rarely necessary for the military lawyer to 
use the older materials. There are occasions, 
however, when the search for authority takes 
him to the pre-1951 law books. He should, 
therefore, have some familiarity with such 
standard works as the COURT MARTIAL ORDERS, 
NAVY COURTS AND BOARDS, and the NAVY DIGEST. 

The Navy published through the Government 
Printing Office, Washington, D.C., in digest 
form, selected court-martial decisions and the 
action taken in connection with them by the 
Judge Advocate General. This material ap- 
peared in pamphlets issued at irregular inter- 
vals during the year. For the period 1909 to 
1950 these COURT MARTIAL ORDERS were 
bound in yearly volumes. The cMos for the 
period 1916-1937, were collected in a two vol- 
ume set, COMPILATION OF COURT-MARTIAL 
ORDERS 1916-1937 and indexed by CUMULATIVE 
INDEX TO COURT MARTIAL ORDERS 1916-1937. 
From 1937 to 1948, there are yearly indexes 
and after that each issue has its separate index. 

The NAVAL DIGEST 1916 contains selected 
digests of decisions and opinions. Much of this 
material has been printed in the COURT- 
MARTIAL ORDERS and elsewhere but a great 
deal was published in it for the first time. It 
was supplemented by the NAVAL DIGEST 
1921, which covered the periods 1916-1921. 

NAVAL COURTS AND BOARDS, 1937, covered 
the operation of the courts-martial system 
and functioned much as the MANUAL FOR 
COURTS-MARTIAL does today. It dealt with 
the various crimes and offenses, the evidence 
used to prove them and the sentences which 
could be imposed. It was issued by the Secre- 
tary of the Navy with the express approval of 
the President. Appendix B contained the Ar- 
ticles for the Government of the Navy. There 
had been early editions of this work published 
in 1923 and 1917. 

A useful supplement for NAVAL COURTS 
AND BOARDS, 1937, IS NAVAL JUSTICE (Wash- 
ington, D.C., G.P.O., 1945), a textbook on 
naval law prepared under the direction of 
the Office of the Judge Advocate General. This 
practical handbook and guide to trial proce- 

dures gives the picture of naval law prior to the 
UCM J. 

Prior to the advent of the Navy Directives 
System, unclassified directives promulgated by 
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the various bureaus and offices of the Navy De- 
partment were included in the semi-monthly 
and cumulative editions of the NAVY DEPART- 
MENT BULLETIN. NAVY REGULATIONS, 1948, 


were in force then as now, as were the General 
Orders of the Secretary of the Navy. The 
principal statutory basis of naval law was, 
as mentioned above, the Articles for the Gov- 
ernment of the Navy. 


THE SEARCH FOR AUTHORITY in the field 
of naval law is complicated by a number of fac- 
tors. The size and complexity of our modern 
Navy has caused offices and libraries to be 
swamped with hundreds of manuals, directives, 
opinions, orders, regulations and changes. The 
problem of organizing this material and keeping 
it current has yet to be solved in a highly satis- 
factory manner. It is hoped that this brief out- 
line will help the reader find his way among the 
myriad sources of our naval law. 





JOINDER OF OFFENSES 


ordinarily of less than compelling significance. On the 
other hand, the objections that the accused may be 
saddled with an undue defense burden, or that he may 
be prejudiced by the human tendency of triers of fact 
to conclude that one charged with, say, five offenses, of 
which the proof of only two is substantial, probably com- 
mitted the remaining three, are still most valid” It 
would therefore seem advisable that convening author- 
ities, before referring several unrelated offenses to a 
single trial, carefully evaluate the impact that such 
joinder may reasonably have toward prejudicing a sub- 
stantial right of the accused or resulting in a denial of a 
fair trial. 

The following situations are set forth as illustrative 
of joinder of offenses which may under certain circum- 
stances be prejudicial: 


(Continued from page 66) 


(a) Where a conflict of interests is involved concerning appointed 


er selected counsel with respect to one offense but not with 
respect to other charges against the accused.” 

(b) Where a defense available to the accused with respect to one 
offense would involve, if asserted, an admission of one or more 
of the elements of another offense charged against the 
accused.'4 
Where an offense of trifling culpability is joined with a serious 
offense and proof of the former is not independently admis- 
sible as proof of any part of the serious offense. 





11, See U.S. v. Jones, supra, note 2. 

12. Cf. U.S. v. Best, 6 USCMA 39, 19 CMR 165. 

13. See U.S. v. Marymount, 11 USCMA 745, 29 CMR 561, where the 
accused testified in denial of an offense of murder, and his cross- 
examination extended to the motive for such offense, which was 
the subject of another offense charged against him. The court 
stated that if the accused must judicially confess one offense in 
order to defend another, he is thereby prejudiced with respect to 
the former; State v. Rice, 163 S.E. 112, 202 N.C. 411, where the 
joinder of the offense of murder and the offense of assault on a 
state’s witness committed pending the taking of his testimony 
in the murder trial was held prejudicial. 
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(d) Where trial of one offense charged against the d is cer- 
tain to involve an evaluation of the accused’s credibility or the 
defense of good prior character of the accused, and other 
offenses charged are of doubtful legal validity or provability 
but nevertheless tend seriously to impugn the accused’s veracity 
or his character.> 

(e) Where one offense charged against the accused can readily 
be processed for trial while others charged, but not part of 
the same transaction, will 1 bly, b of extended 
investigation or otherwise, involve such delay that their joinder 
will have the effect of denying the accused his right to a speedy 
trial with respect to the former offense.1¢ 








If a situation should arise that would appear probably 
to prejudice the accused if certain offenses are tried at 
the same trial, the convening authority may consider 
himself figuratively in the middle because of the long- 
standing military rule, which is given effect in the 
following MANUAL provisions: 


When the preliminary inquiry shows that additional or different 
offenses have been committed, . . . the immediate commander may 
prefer appropriate new charges for the offenses which he believes 
cannot properly be disposed of under Article 15. _In such a case, 
he should consolidate all charges against the d into one set of 
charges; (paragraph 32c) ... 

Subject to jurisdictional limitations, charges agains an acused, if 
tried at all, should be tried at a single trial . . . (paragraphs 30f 
and 33h) 





The use of the word “should” in the above quotations 
has, however, been held not to create a mandatory rule 
but to repose considerable latitude in the referring of 
charges to trial." Thus, a failure to adhere to the prac- 
tice of joining all known offenses does not, of itself, con- 
stitute error, and in this connection the motive and 
purpose of the convening authority is of substantial con- 
cern. It would seem therefore that the following two 
rules of procedure for the convening authority could 

profitably be followed: 
(1) Carefully balance the conflicting interests of speed, efficiency 
and convenience resultant of joinder against the possibility 


that the accused may be denied a fair trial or substantially 
prejudiced by such joinder. 


(2) Document fully all of the considerations which motivated the 
final decision. 


CAPTAIN MURL A. LARKIN, USN 
Office of the Judge Advocate General 





14. This is a restatement of the MANUAL rule, para. 26c, and see 
U.S. v. Grant (CM 399759) 26 CMR 692 (larceny and UA of 2 
days); U.S. v. Hines (dissent), 7 USCMA 75, 21 CMR 201 (ag- 
gravated assaults and unrelated drunk offenses). However, if the 
offenses are so related that proof of the minor offense would 
likely be independently admissible as proof of the intent, 
knowledge, motive, etc., involved in the other offense, no prejudice 
can be seen. Cf. MCM, para. 138g and see U.S. v. Lucas, 
24 CMR 410, where the lesser offense was closely related 
in time to the greater and tended to show a “course of conduct.” 

- See U.S. v. Aronson, 25 CMR 653. Such joinder “fairly 
impedes the accused in defending against another charge 
which has substance and which is one he is properly called upon 
to answer.” Id. This example includes, of course, the highly 
reprehensible action of preferring collateral charges solely to 
show a disposition to commit criminal acts in general. If at 
least a prima facie case is not made out with respect to such 
collateral charges, it would seem fair to say that at least an 
appearance of evil exists. See also U.S. v. April (NCM 55 06228), 
unpublished, aff’d 7 USCMA 594, 23 CMR 58. 

16. Cf. U.S. v. Batson (NCM 60 00457), unpublished, cert. pending; 
and U.S. v. Wahl, 5 CMR 733. 

17. U.S. v. Awrey, 22 CMR 396; U.S. v. Gubser, 12 CMR 229. 
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